
WWM never used to 
consider a 401(k) plan 
advised by a fiduciary 
as a great opportunity 
for us to help a plan 
sponsor.  Numerous 
experiences has 
changed that view.   

A deeper dive into the 
true services and 
responsibilities of some 
“fiduciaries” can reveal 
tricks of which Plan 
Sponsors should be 
wary. 
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Every plan decision a Plan Fiduciary 
makes must be made in the best 
interest of plan participants and 
must be prudent.  The Department 
of Labor (DOL) instructs that 
prudence focuses on the process 
for making fiduciary decisions.  The 
DOL also instructs that plan 
fiduciaries can protect themselves 
by documenting the decision and 
the decision-making process by 
which the decision was made. 
 
We have seen many, many 
instances where service providers 
calling themselves fiduciaries are 
acting contrary to that standard or 
whose “fiduciary” services or legal 
responsibilities would prompt any 
plan sponsor to seek clarity. 



Three Types of Fiduciary Tricks 

 

It may seem heavy-handed to call 

these instances tricks, but in every 

case, the plan sponsor misunderstood 

their relationships with their 

“fiduciary” advisors.  The tricks fall 

basically into three categories: 

 

 Non-Fiduciary Process 

 

 Contractual Limitations of 

Duties 

 

 Conflicts of Interests Exploited 

 

Examples of these tricks follow: 

 

Non-Fiduciary Process 

 

Investment Policy Statement 

 

More than once, we have seen an 

Investment Policy Statement (IPS) 

that, when signed by the Plan 

Sponsor, creates an immediate legal 

problem.  Here’s what to watch for. 

 

An advisor prepares, and the Plan 

Sponsor signs, an IPS that sets forth 

the criteria that shall be used to select 

and monitor funds. No one examines 

the funds using the IPS criteria, and 

several funds fail the selection and 

monitoring criteria. 
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One of the easiest way to demonstrate 

a Plan Sponsor’s negligence is to 

show they breached their own IPS.  If 

an advisor provides an IPS, make 

sure the responsible party follows it 

and documents that compliance.  

Often, a Plan Sponsor will think the 

advisor applies the IPS, but the 

contract often places that 

responsibility only on the Plan 

Sponsor. 

 

“Select” Lists 

 

Numerous research firms provide 

“Select” Lists of funds that simply 

list a bunch of funds that are 

“appropriate” for covering certain 

asset classes in 401(k) plans.  

Notably, “appropriate” is a standard 

used by brokers:  an “appropriate” 

fund is suitable for a client, and a 

broker can sell that fund legally.  A 

fiduciary, however, is held to a much 

higher standard – an “appropriate 

fund is not the “best” fund, which is 

required of a fiduciary.  “Select” Lists 

may provide a certain amount of 

protection, but not nearly as much as 

we think Plan Sponsors should have. 

 

Again, Plan Sponsors are often 

misled into thinking a “Select” List 

follows an established best practice 

when it does not. 
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“Select” Lists subject to restrictions 

 

Some “fiduciaries” that provide 

“Select” Lists provide those lists 

“subject to” the requirements of 

their clients, the fund providers.  For 

example, a fiduciary may provide a 

“Select” List for clients of a 

particular insurance company.  That 

insurance company requires at least 

40% of the “Select” List be 

insurance company funds.  Such 

requirements hardly rises to the 

fiduciary level – those funds were 

clearly not selected in the best 

interests of plan participants. 

 

Contract Fee not match True Fee 

 

A plan fiduciary’s responsibility 

includes confirming the charged fee 

equals the contract fee.  We found 

one instance where the contractual 

fee was .42%, but the plan paid 

.50% and had been for years. 

 

Contractual Limitations 

 

One contract we recently reviewed 

stated that the advisor was an 

ERISA 3(21) fiduciary as related to 

the duties described under a certain 

Section of the contract.  That 

Section described the advisor’s 

duties to be limited to preparing an 

IPS and sending quarterly reports to 

the Plan Sponsor. 

To clear up any confusion, buried 

in the “Additional Contractual 

Provisions” Section, the contract 

stated that the Plan Sponsor was 

solely responsible for selecting 

funds.  Again, nothing legally 

wrong with the contract, but the 

Plan Sponsor was not getting the 

fiduciary protection it expected. 

 

Contracts also limit liability in 

other ways.  We have seen 

contracts with a liability limit of 

$25,000 on a $600,000 plan and 

indemnity clauses that shift 

responsibility on unwitting Plan 

Sponsors.   

 

Finally, we found one of those 

“Select” Lists instances with a 

twist.  In that plan, the Third Party 

Administrator (TPA) hired the 

“fiduciary” “Select” List provider 

as a sub-contractor.  The TPA 

contract stated that the TPA was not 

responsible for fund selection, but 

the Plan Sponsor had no contract 

with the “Select” List provider (and 

thus no privity of contract).  If there 

is an issue about fund selection, can 

the Plan Sponsor sue anyone? 

These examples emphasize that just 

because a fiduciary is involved 

doesn’t mean you are protected. 



Conflicts of Interest 

 

Conflicts remain one of the most 

exploited areas of 401(k) plans, and 

fiduciaries are doing their share. 

  

Some fiduciaries disclose then 

exploit conflicts.  For example, one 

“fiduciary” advisor recently 

collected tens of thousands of 

dollars without even recommending 

one fund change in a line-up that 

had its share of dogs.  That is not 

simply poor service:  using the term 

fiduciary implied a level of 

protection the Plan Sponsor 

expected but did not receive. 

 

Proprietary products are huge 

conflicts to be monitored carefully.  

A bank, acting as a fiduciary, did 

two things that increased a Plan 

Sponsor’s legal risks.  First, the bank 

chooses one of the worst-performing 

money-market funds, puts the bank’s 

own name on it, and doubles the fee 

plan participants pay to invest in that 

fund.  Because the additional costs 

is not Revenue Sharing that offsets 

other fees, it is simply money in the 

bank’s pocket.  Selecting a poor-

performing, high cost fund over 

objectively better funds is a breach 

of fiduciary duty for both the bank 

and the Plan Sponsor. 

 

But the bank doesn’t stop there.  

Despite the DOL stating that 

Stable Value Funds are 

inappropriate long-term 

investments for most investors 

and cannot be used as default 

investments, the bank takes all 

the money from the prior 

custodian’s Stable Value Fund 

(about $4,000,000) and moves it 

all to its own money market fund.  

Given a money market fund is 

probably an inappropriate long-

term investment, the bank 

increases the risk to itself and to 

the Plan Sponsor. 

 

We are no longer surprised at 

what we find regarding 

objectively excessive fees, 

exploited conflicts of interest and 

limited services and 

responsibility.  We have long 

stopped expecting that 

“fiduciary” advisors 

automatically offer a certain level 

of protection.  Plan Sponsors 

must monitor fiduciary advisors 

with the same intense scrutiny as 

other service providers.   


